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FACTSHEET

TITLE: USE PERMIT NO. 04002, requested by
Thomas C. Huston on behalf of Cameron Corporation,
for 112 dwelling units (townhomes) and two outlots in
the O-3 Office Park District, with associated waiver
requests, on property generally located at W. Fletcher
Avenue and N.W. 12th/13th Streets.  

STAFF RECOMMENDATION: Conditional Approval

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 07/21/04
Administrative Action: 07/21/04

RECOMMENDATION: Denial (6-1: Marvin, Larson,
Carlson, Krieser, Pearson and Carroll voting ‘yes’;
Bills-Strand voting ‘no’; Taylor declaring a conflict of
interest; Sunderman absent). 

FINDINGS OF FACT:  

1. This is a request to develop 112 townhomes within the O-3 Office Park zoning district.  The applicant is also
requesting the following waivers: 

• To reduce front, rear and side yard setbacks;
• Location of sanitary sewer main;
• Location of water main;
• Lot depth-to-width radio;
• Sanitary sewer flowing opposite street grades; and
• Preliminary plat process.

2. The staff recommendation of conditional approval, including approval of all waiver requests, is based upon the
“Analysis” as set forth on p.4-5, concluding that, with conditions, the proposal is in conformance with the
Comprehensive Plan and the zoning and subdivision ordinances.  

3. The applicant’s testimony and testimony in support is found on p.10-12.  The applicant agreed with all
conditions of approval.  In response to the issue of density, the applicant pointed out that in addition to the
other uses that would be permitted in the O-3 zoning district, the property would support 175 single family
homes, 460 apartment units for multi-family or 280 townhome dwelling units.  This application is for 40% of
the maximum density that would otherwise be permitted under the O-3 zoning district.  The record also
consists of one speaker and one letter in support (p.36).

4. Testimony in opposition is found on p.12, and the record consists of eight letters in opposition (p.37-45).

5. On July 21, 2004, the majority of the Planning Commission disagreed with the staff recommendation and
voted 6-1 to recommend denial (Bills-Strand dissenting; Taylor declaring a conflict of interest; Sunderman
absent).  The majority of the Planning Commission found that the application should be denied based on
neighborhood opposition to the design characteristics; incompatibility with the surrounding neighborhood; and
the number of waiver requests (See Minutes, p.15-16).  

6. At the beginning of the public hearing, Rick Peo of the City Law Department reviewed the role of the Planning
Commission in reviewing use permits, i.e. it is primarily a site planning tool and not a discretionary approval
process to determine whether the use is appropriate (See Minutes, p.10). 

7. Due to the recommendation of denial, the applicant has not satisfied the Site Specific conditions of approval
normally required prior to scheduling the application on the City Council agenda.  Therefore, any action by the
City Council approving this use permit should include the Site Specific conditions of approval.  

FACTSHEET PREPARED BY:  Jean L. Walker DATE: August 2, 2004
REVIEWED BY:__________________________ DATE: August 2, 2004
REFERENCE NUMBER:  FS\CC\2004\UP.04002
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for July 21, 2004 PLANNING COMMISSION MEETING

P.A.S.: Use Permit #04002     

PROPOSAL: To develop 112 dwelling units, one lot for future development and one outlot.

LOCATION: W. Fletcher Avenue and NW 12th/13th Street.

WAIVER REQUEST:
Front yard setback
Rear yard setback
Side yard setback
Location of sanitary sewer main
Location of water main
Lot depth to width ratio
Sanitary sewer flowing opposite street grades
Waive the preliminary plat process

LAND AREA: 19 acres, more or less.

CONCLUSION: With conditions the request is in conformance with the Comprehensive Plan,
Zoning Ordinance and Subdivision Ordinance.

RECOMMENDATION:  Conditional Approval
Front yard setback Approval

Rear yard setback Approval

Side yard setback Approval
Location of sanitary sewer main Approval

Location of water main Approval

Lot depth to width ratio Approval

Sanitary sewer flowing opposed street grades Approval
Waive the preliminary plat process Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: See attached.

EXISTING ZONING: O-3, Office Park

EXISTING LAND USE: Undeveloped
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SURROUNDING LAND USE AND ZONING:  

North: Undeveloped I-2, Industrial Park
South: Public pool, golf course P, Public
East: Residential R-3, Residential
West: Golf course P, Public

COMPREHENSIVE PLAN SPECIFICATIONS: This area is shown as commercial in the
Comprehensive Plan (F-25)

Areas of retail, office and service uses. Commercial uses  may vary widely in their intensity of use and impact, varying from
low intensity offices, to warehouses, to more intensive uses such as gas stations, restaurants, grocery stores or
automobile repair. Each area designated as commercial in the land use plan may not be appropriate for every commercial
zoning district. The appropriateness of a commercial district for a particular piece of property will depend on a review of
all the elements of the Comprehensive Plan. (F-22)

Maximize the community’s present infrastructure investment by planning for residential and commercial development in
areas with available capacity. This can be accomplished in many ways including encouraging appropriate new
development on unused land in older neighborhoods, and encouraging a greater amount of commercial space per acre
and more dwelling units per acre in new neighborhoods. (F-17)

Affordable housing should be distributed throughout the region to be near job opportunities and to provide housing choices
within every neighborhood. Encourage different housing types and choices, including affordable housing, throughout each
neighborhood for an increasingly diverse population. (F-18)

Require new development to be compatible with character of neighborhood and adjacent uses (F-69).

HISTORY: 
City Council changed the zone from R-4, Residential to O-3, Office Park on July 1, 1996. ( S t a f f
recommended denial of office zoning)

City Council changed the zone from R-3, Residential to R-4, Residential on May 23, 1994. (Applicant
requested O-3 and was denied, City Council approved R-4 zoning)

TOPOGRAPHY: Sloping to the south and west.

TRAFFIC ANALYSIS: Fletcher Avenue and NW. 12th/13th are classified as urban minor arterial.  NW
12th Street is shown in the current CIP for design in 2010, however the proposed CIP does not show
NW 12th as part of the program.  W Fletcher is shown for construction in the current 2004 CIP for a two
lane plus turn lanes.  The construction is underway presently and includes the re-alignment of NW 13th

Street.  Internal roads are to be private roadways.  

There is a trail location identified on the west side of NW 12th/13th Street extending north to Fletcher
and south from this site on the trails map.

REGIONAL ISSUES:  The change from office use to residential use reduces the amount of available
office space in the area.  However, it appears that sufficient office space is available in the Technology
Park and in Fallbrook, nearby.  
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ENVIRONMENTAL CONCERNS: The south portion of the site is close to an existing golf-hole.  There
is a possibility that errant golf balls may hit the residential buildings and pose some risk for people who
may be in the path of any golf balls.  The Parks and Recreation Department or golf course plans to
install an 8' chain link fence along the perimeter of the golf course.  

AESTHETIC CONSIDERATIONS: Each building has four attached units, creating a building that is
approximately 100 feet in length.  The rear of the building is simple, with a flat building face.  Due to
this, the scale of the building is large and disproportionate.  Planning staff asks to reduce the scale of
the buildings by orienting the front of the buildings toward NW 12th Street.  The applicant agreed and
submitted a drawing showing added elements that reduce the scale of the building and provide a front
facade toward NW 12th Street.  

ALTERNATIVE USES: Office and other permitted uses in the O-3 district.

ANALYSIS:

1. This is a request to develop 112 townhomes within the O-3, Office Park district.  The applicant
requests to reduce front, side and rear yard setbacks.  The O-3, Office Park district indicates
that townhouses are a permitted use in the district, provided that a use permit is submitted.  

2. The history of this parcel indicates that it was previously zoned residential.  In both cases of
request for office zoning, planning staff recommended denial and indicated this parcel is
appropriate for residential.  Staff still believes this parcel is appropriate for residential.

3. The applicant has requested setback waivers.  It appears that since the lots are situated on a
large outlot, that most of these waivers may be unnecessary if the lots are enlarged.  Planning
staff does not object to the waivers.  Due to the large outlot surrounding the individual lots, the
reduction in the setbacks will be unnoticeable. 

4. Planning staff believes the new construction will be compatible with the existing houses in the
area based on the computer generated elevations submitted by the applicant. 

5. The development meets the Comprehensive Plan goal to increase the number of dwelling units
per acre and provide more of a variety of housing types in a neighborhood.  

6. The Public Works and Utilities Department indicated the requested waivers to construct
sanitary sewer opposite of street grades is acceptable provided that the minimum and
maximum depths are not exceeded.  Public Works and Utilities Department indicted that the
request to construct water mains on the south side of the private roadway is acceptable, and
approved the request to waive design standards for cul-de-sac geometry to provide a 30' radius
turnaround.

7. The applicant needs to show a potential lot layout for Lot 61 and provide for connectivity to the
proposed use.  Planning staff believes that an easement for future road extension is sufficient,
and agrees that extension is only required if Lot 61 develops residentially.  The applicant was
not opposed to showing this easement on the site plan when staff discussed it with them.  The
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Public Works and Utilities Department indicated that a direct access to W. Fletcher Avenue
from Lot 61 would be limited to right in and right out only.

8. The O-3 district does not have specific screening standards for multi-family.  This may have
been an oversight not anticipating an entirely residential project within an O-3 district.  Multi-
family developed with a community unit plan would be required to screen the perimeter of the
site 50% from 6'-15'.  Planning staff believes the screening requirement for CUP’s should be
extended for this project.  Providing this screening will also bring down the scale of the rear
building facades.  The applicant did not object to the added screening.  The applicant and
Parks and Recreation Department will coordinate the planting of additional trees on city
property, in addition to the screening provided on the applicant’s property.

9. The Lincoln Lancaster County Health Department had two advisory comments indicated in their
attached memo.

10. The Public Works and Utilities Department had several comments as indicated in their attached
memo.  Revisions are required to their satisfaction.

• The Parks and Recreation Department had several comments as indicated in their attached
memo.  Revisions are required to their satisfaction.

CONDITIONS:

Site Specific:

1. After the subdivider completes the following instructions and submits the documents and plans
and 6 copies to the Planning Department office, the item will be scheduled on the City Council
agenda:

1.1 Revise the plans to show:

1.1.1 Potential layout of Lot 61 with easement for street extension provided that
Lot 61 develops into residential. 

1.1.2 Extend the 6' high opaque privacy fence to screen the patios from the
street.

1.1.3 Provide a 50% from 6'-15' screen around the perimeter of the site, using
deciduous plant materials.

1.1.4 Change W. Webster Gailes Road to W. Webster Street.

1.1.5 Provide a name for each cul-de-sac within W. Royal Dornoch Court.

1.1.6 Add a note to the plan indicating that this development is within the Airport
Environs Noise District and all development must comply with L.M.C.
Chapter 27.58 and 27.59.
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1.1.7 Provide hydrant locations to the satisfaction of the Fire Prevention/Life
Safety Code section of the Building and Safety Department.

1.1.8 Provide utility easements as requested by Lincoln Electric System.

1.1.9 Add the waiver to the preliminary plat process to the waivers table.

1.1.10 Provide changes as requested by Public Works and Utilities Department
dated July 7, 2004. 

1.1.11 Provide changes as requested by Parks and Recreation Department
dated July 9, 2004.

1.1.12 Add a note indicating the city will install an 8' tall chain link fence at the top
of the retaining wall along a common property boundary in the mid and
northern areas of the proposed development to be maintained by the city.

2. The City Council approves associated request:

2.1 An exception to the design standards to permit sanitary sewer main and water main in
an alternate location and to allow sanitary opposite to flow opposite street grades.

2.2 A waiver to the reduce the front, side and rear yard setbacks as shown on the site plan.

2.3 A modification to the requirements of the land subdivision ordinance to permit lots that
exceed the maximum lot depth to width ratio and to waive the preliminary plat process.

General:

3. Final Plats will be approved by the Planning Director after:

3.1 The permittee shall have submitted a revised and reproducible final plan including 7
copies showing the following revisions and the plans are acceptable.

3.2 The sidewalks, streets, drainage facilities, street lighting, landscape screens, street
trees, temporary turnarounds and barricades, and street name signs have been
completed or the subdivider has submitted a bond or an escrow of security agreement
to guarantee their completion.

3.3 The subdivider has signed an agreement that binds the subdivider, its successors and
assigns:
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3.3.1 to complete the street paving of all streets shown on the final plat within
two (2) years following the approval of the final plat.

  
3.3.2 to complete the installation of sidewalks along both sides of all internal

streets and along the west side of NW 12th/13th Street and the south side
of W. Fletcher Avenue as shown on the final plat within four (4) years
following the approval of the final plat.

3.3.3 to complete the public water distribution system to serve this plat within
two (2) years following the approval of the final plat. 

3.3.4 to complete the public wastewater collection system to serve this plat
within two (2) years following the approval of the final plat.

  
3.3.5 to complete the enclosed drainage facilities shown on the approved

drainage study to serve this plat within two (2) years following the approval
of the final plat.

3.3.6 to complete land preparation including storm water detention/retention
facilities and open drainageway improvements to serve this plat prior to
the installation of utilities and improvements but not more than two (2)
years following the approval of the final plat

3.3.7 to complete the installation of private street lights along streets within this
plat within two (2) years following the approval of the final plat.  

3.3.8 to complete the planting of the street trees along streets within this plat
within four (4) years following the approval of the final plat.

3.3.9 to complete the planting of the landscape screen within this plat within two
(2) years following the approval of the final plat.

3.3.10 to complete the installation of the street name signs within two (2) years
following the approval of the final plat.

3.3.11 to submit to the Director of Public Works a plan showing proposed
measures to control sedimentation and erosion and the proposed method
to temporarily stabilize all graded land for approval.

3.3.12 to complete the public and private improvements shown on the preliminary
plat and Use Permit.

3.3.13 to retain ownership of or the right of entry to the outlots in order to maintain
the outlots and private improvements on a permanent and continuos basis
and to maintain the plants in the medians and islands on a permanent and
continuous basis.  However, the subdivider may be relieved and
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discharged of this maintenance obligation upon creating, in writing, a
permanent and continuous association of property owners who would be
responsible for said permanent and continuous maintenance.  The
subdivider shall not be relieved of such maintenance obligation until the
private improvements have been satisfactorily installed and the
documents creating the association have been reviewed and approved
by the City Attorney and filed of record with the Register of Deeds.

3.3.14 to continuously and regularly maintain the street trees along the private
roadways and landscape screens.

3.3.15 to submit to the lot buyers and home builders a copy of the soil analysis.

3.3.16 to pay all design, engineering, labor, material, inspection, and other
improvement costs.

3.3.17 to comply with the provisions of the Land Preparation and Grading
requirements of the Land Subdivision Ordinance.

3.3.18 to properly and continuously maintain and supervise the private facilities
which have common use or benefit, and to recognize that there may be
additional maintenance issues or costs associated with providing for the
proper functioning of storm water detention/retention facilities as they
were designed and constructed within the development, and that these
are the responsibility of the land owner.

3.3.19 to timely complete the pubic and private improvements and facilities
required by Chapter 26.23 of the Land Subdivision Ordinance which have
not been waived including but not limited to the list of improvements
described above.

3.3.20 to post the required security to guarantee completion of the required
improvements if the improvements are not competed prior to approval of
the final plat.

3.3.21 to acknowledge that the land is within the airport environs noise district.

3.3.22 to acknowledge this parcel is adjacent a golf course and near one of the
golf greens.  

3.3.23 to grant the city access to the city installed 8' high chain link fence for
maintenance purposes.

STANDARD CONDITIONS:

4. The following conditions are applicable to all requests:
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4.1 Before occupying the dwelling units all development and construction shall have been
completed in compliance with the approved plans.

4.2 All privately-owned improvements shall be permanently maintained by the owner or an
appropriately established homeowners association approved by the City Attorney.

4.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements, and
similar matters.

4.4 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

4.5 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day period
may be extended up to six months by administrative amendment.  The clerk shall file a
copy of the resolution approving the special permit and the letter of acceptance with the
Register of Deeds, filling fees therefor to be paid in advance by the applicant.

Prepared by:

Becky Horner
441-6373, rhorner@ci.lincoln.ne.us
Planner

DATE:  July 6, 2004

APPLICANT: Cameron Corporation
3900 Pine Lake Road, Suite 1
Lincoln, NE 68516
(402)730-8548

OWNER: Highlands Development
3555 Orwell Street
Lincoln, NE 68516
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USE PERMIT NO. 04002

PUBLIC HEARING BEFORE PLANNING COMMISSION: July 21, 2004

Members present: Marvin, Larson, Carlson, Krieser, Pearson, Carroll and Bills-Strand; Taylor declared
a conflict of interest; Sunderman absent.

Staff recommendation: Conditional approval.

Ex Parte Communications: None.

This application was removed from the Consent Agenda and had separate public hearing due to letters
received in opposition.

Becky Horner of Planning staff submitted six letters in opposition and one letter in support.  
Rick Peo, City Law Department, advised the Commission as to their role on the review of use permit
applications.  This is a use permit, not a special permit.  Therefore, the standard of review is different.
Based on prior case law (Whitehead Oil v. City of Lincoln), the District Court and the Supreme Court
analyzed the city’s use permit process and determined that it is primarily a site planning tool and not
a discretionary approval process to determine whether the use is appropriate.  The consideration is
to be whether the use complies with the zoning ordinances and regulations.  The proposed townhouses
are a permitted use in the O-3 Office Park district.  The Planning Commission does have a role in
determining whether waivers should be granted and whether additional conditions are necessary to
make the property compatible and that it will have no adverse impact on abutting properties.  It is not
a “yes” or “no” situation.  

Marvin inquired as to the nature of Commissioner Taylor’s conflict of interest.  Peo stated that Taylor
is President of the Highlands Neighborhood Association and he felt there could be an appearance for
impropriety for him to take an active role based on his membership and leadership in that organization.
There are two types of conflicts of interest.  One is by statute where the Commissioner owns the
property or may have a financial benefit.  The city’s ordinance is broader than the state statute and if
a Commissioner believes there may be an appearance of impropriety, a conflict of interest may be
declared on that basis.  

Proponents

1.  Tom Huston, 233 S. 13th Street, Suite 1900, appeared on behalf of the Cameron Corporation,
the applicant who is seeking approval of 112 townhome units on approximately 16 acres at N.W. 13th

and W. Fletcher.  Huston gave a history of the site.  When the city annexed the Highlands in the early
1990's, the land for the golf course was acquired.  The remainder was sold to the Highlands Coalition,
including this property.  It has been undeveloped since that time period and has gone through several
zoning changes from R-3 to R-4 to O-3.  Huston agrees that the townhomes are a permitted use under
the O-3 zoning district, where the ordinance states that, “...A building or premises shall be permitted
to be used for the following purposes.....Townhouses.”  Huston cited the other types of uses that are
permitted in O-3, including office, single-family, two-family and multi-family, in addition to townhomes,
etc., as a matter of right.  
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Huston indicated that he has reviewed some of the correspondence received by the Planning
Commission and he knows there is concern about density.  But, he pointed out that other uses that
would be permitted on this parcel in the O-3 district would support 175 single family homes; 460
apartment units for multi-family; and 280 townhome dwelling units.  This applicant is requesting 112
townhome dwelling units, which is roughly 40% of the maximum that would otherwise be permitted
under the O-3 zoning.  The 112 townhomes is comparable to what would be permitted in the R-3 zoning
district in a community unit plan.  

Huston noted that the staff report makes several references to the Comprehensive Plan, and he
believes the Comprehensive Plan should be a good guide for the Planning Commission to move this
item forward because the Comprehensive Plan calls for maximization of present infrastructure and a
way to do that is to increase the number of dwelling units on a per acre basis.  The Comprehensive
Plan also talks about fostering home ownership--citizens should be able to afford to buy a safe and
decent home.  The proposed dwelling units will sell in the $125,000 range.  The Lincoln Board of
Realtors’ most recent calculations on average home prices have increased from $123,000 to
$146,000, or a 20% increase, in about 4 years.  The Comprehensive Plan is designed to encourage
and foster home ownership and this project will help support that goal.  The Comprehensive Plan also
states that affordable housing should be distributed throughout the community.  Therefore, this type of
project is the type that the Comprehensive Plan encourages.  It is at the intersection of two arterial
streets and across the street from some industrial zoned land.  

Huston also pointed out that this property could be platted and it could be developed without any
waivers, but the waivers add some design features that are desirable for this community.  Huston has
also discussed improving the aesthetics with the Planning Department.  There are no code
requirements to do so, but they tried to address the aesthetics issue.  Huston also noted that the Parks
Departments is requesting that a fence be constructed and this applicant is providing an easement,
and is dealing with sediment control, surface water detention and landscaping concerns.

Huston stressed that this type of project is being developed in the city.  The market has accepted these
types of units as a safe and affordable way to buy a decent house.  The Planning Department worked
with this applicant to achieve the highest and best use of this property.  

This is a home ownership project designed to provide housing opportunities for a segment of the
market that is not being served.  The covenants are designed to protect the neighborhood and the
community.  There are a lot of services provided to the members from snow removal to yard care, etc.

2.  Judy Anderson, 248 Parkside Lane, testified in support as one of the people looking to purchase
one of these units.  She has lived in Lincoln for 10 years, worked in court systems for 25 years, and she
is not wanting to buy a house because of the yard upkeep.  The townhome association she lives in now
provides yard and snow removal.  She has been an active member of her townhome board.  This is
a good idea for the community because there are others like herself who do not want the responsibility
of lawn care and maintenance of a single-family dwelling.  
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Opposition

1.  Gordon Bjorman, 1133 N.W. Gary Street, testified in opposition as President and on behalf of the
NW Highlands Neighborhood Association.  He circulated an informal petition to determine the scope
of opposition and found that 85% of the residents are opposed.  There are a myriad of issues all
related to one core issue–the density.  This density impacts many facets of our community.  This plan
requires waivers to all of the yard setbacks.  He understands the Comprehensive Plan has goals to
increase the density, but this development is too dense in too tight of a space in this existing
neighborhood.  With regard to safety, the increase in traffic flow is a concern because of the location
in the immediate vicinity of the pool and its crosswalk.  One of the two entrances is immediately
adjacent to the pool.  Fredstrom School is already using temporary facilities for classrooms and
students are being bused to North Star.  A visit to the area could demonstrate the impact of this
development on the view and aesthetic qualities.  This is a significant concern, significant enough that
it is discussed in the staff report even though there are no code requirements.  The buildings will be
quite long.  The neighbors believe that compatibility is more than just the elevation of the houses–the
style and format of the neighborhood needs to be considered.

Bjorman suggested that this development will negatively impact the quality of the neighbors’ lives and
services.  Bjorman showed photographs of a project in the area of 91st and Pine Lake Road depicting
one style as high density homes maximizing space, and then there is another area two blocks east
where the density is not as great and the homes are more in conformance with the neighborhood.  

This neighborhood has put time, effort and commitment into the area.  The owners live there now, have
been living there, and will live there after the developer and their counsel move on to the next order of
business.  There are too many waivers required to make this plan work and Bjorman believes that this
plan maximizes profits for a few outsiders.  The neighbors are not unrealistic, are not opposed to
development and are not opposed to all construction.  Their desire is good planning and prosperity for
the neighborhood.  While the Comprehensive Plan seeks to increase the houses per acre, the plan
also stipulates that the new development be compatible with the character of the neighborhood and
the adjacent uses, and this proposal clearly is not.  

Several people in the audience raised their hands in support of Bjorman’s testimony in opposition.

Staff questions

Carroll referred to the Parks Department comments which talk about resilient materials on the exterior.
Will that be part of the requirements?  Horner stated that it is a requirement of the approval of this use
permit, so there will be a note added to the site plan.  At the time of building permit, it will be verified
by the Building & Safely Department.  That is only on the golf course side.

Larson inquired about a traffic light by the pool.  Chad Blahak of Public Works stated that Public Works
has studied that crossing and at the time, it did not meet the warrants for a pedestrian crossing.  It will
be studied again at the completion of the Fletcher and N.W. 12th roundabout to reassess the needs.
Larson believes consideration should be given to the fact that almost all of the people using this
crossing are youngsters and there should be a different standard for that kind of crossing.  
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Carlson quoted the passage in the Comprehensive Plan about preservation of residential character
and compatibility.  He asked staff to cite the conditions that help insure compatibility.  Horner advised
that the staff asked the applicant to orient the fronts of the buildings toward the streets, although this
could not be made a requirement.  The applicant showed the staff computer generated information that
showed shutters and awnings and other things to scale down the building.   It was their suggestion to
provide a frontage to N.W. 12th Street.  

Carroll referred to hole #10 on the golf course, suggesting that people who tend to slice will result in
the golf ball going towards these townhomes.  Is there any liability to the city, and at what point in time
does the city make the decision to put up a net?  Steve Hiller of the Parks Department stated that
typically, case law associated with golf courses has said that the individual who hits the golf ball is the
one that is responsible for any damage by the hitting of that golf ball.  There are several cases that exist
where the golfer has been found responsible for any damage or injuries or costs.  In terms of a net, he
is hopeful that we do not get to that point.  A net would be a real burden to maintain.  There are nets in
some locations and they are quite difficult to maintain because of the fact that they are quite tall and
very hard to support; they don’t last for a long period of time; and they are a constant maintenance
headache.  Hiller did not know what the deciding factor would be to require a net.  He also does not
understand what history has to do with this proposal.  The golf course has been there since 1992.  This
development is coming in 12 years after the establishment of the golf course.  The staff has made it
clear to the developer that this is an area where golf balls do fly.  They have discussed the potential for
additional landscaping on the golf course property to help deter as many golf balls as possible.  They
have discussed developing a more natural area along the border of the golf course as a deterrent to
keep golfers away from that area and to encourage them to stay in the fairway.  

Pearson asked about the philosophy of waivers.  This development requires front, rear and side yard
setback waivers.  She understands the side yard, but there are a lot of other waivers being requested.
Horner explained that the depth to width ratio waiver is very standard with townhouse lots.  The
Planning Director has authority to approve this waiver on townhouse lots, but it has been included here.
With regard to the yard setbacks, the applicant indicated the purpose was to bend the road a little bit
and provide for more relief of the buildings.  There is an outlot around all of this so they would not need
some of these waivers.  The waiver of the preliminary plat process is pretty standard now.  

Marvin asked staff to discuss the history on the zoning on this property.  Horner stated that the property
was zoned R-3.  In 1994, the owner came forward with a request to   O-3; the staff recommended
denial of O-3 saying it was appropriate for residential uses.  The Planning Commission and City
Council denied the O-3 request and the City Council countered with R-4.  The owner waited two years
and came back for O-3 in 1996.  The staff again recommended denial of the O-3 and the Planning
Commission and City Council approved it at that time.  

The homes across the street were build in late 1990's, 2000, and 2001.  Marvin asked Horner whether
it is fair to say the purchasers across the street bought under the understanding that this property was
going to be lower density residential than what is being proposed today.  Horner responded, stating
that in 2000 it would have been zoned O-3 and they would have been able to see the uses allowed in
O-3.  Even under the R-4 district, the owner could have asked for a CUP, which would have changed
the configuration.  She could not say what purchasers might have understood when they purchased
their lots.  
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Response by the Applicant

Huston addressed the waiver issue.  The site plan shows the street meandering.  The developer had
toyed with and discussed a different concept which did not have the curve in the street.  That site plan
does not require any of the waivers now being requested.  The waivers are designed to allow us to
address the aesthetic concerns, recognizing there are no code issues.  These waivers are no different
than were approved in other similar projects around this community and no different than a project
which the Planning Commission recommended for approval two weeks ago.  These waivers are
accepted within the industry and planning world for this type of development.  If they had not platted the
common area to be used and enjoyed by all the residents of this community, they would not need the
waivers.  

With regard to compatibility with the neighborhood, Huston pointed out that N.W. 13th Street is 100-
110' width right-of-way.  Condition #1.2 requires that those units that face the street screen their patios.
That is something none of the other projects have been required to do.  As far as the less dense project
at 91st & Pine Lake Road to which the opposition referred, Huston pointed out that those units are
selling for $180,000 to $190,000, which does not address the segment of the community that this
development is attempting to focus upon.  We have to be willing to live by the rules that we have
created.  This is a permitted use and there is not a lot of discretion.  

Carlson wondered why a Talent Plus type situation--an office zoning employer–did not work out all the
time the property was zoned O-3.  Huston stated that he does not represent the prior property owner,
but when you look at the requirements in O-3, there is a difference in height limitations.  For residential
uses in O-3, the height limitation is 35', but for office uses it is a 45' height limitation.  This project is
restricted to 35' height by the code requirements.  

Huston also suggested that the O-3 district is a very broad district.  In 1992-93, he worked with the
Highlands Coalition and the city to get the SID out of bankruptcy and the O-3 zoning was used because
of its flexibility and the lack of knowledge as to how the area might be developed.  This is a permitted
use under the O-3 zone and that is why the applicant did not request a change of zone to R-3.

Pearson pointed out, however, that if it were an O-3 building at 45', it wouldn’t be nearly this long.  She
is not convinced that the units facing the golf course are going to sell for $125,000.  Huston’s response
was that on an average, it is fair to say the maximum price will be under $130,000.  

Pearson also suggested that if waivers were accepted as standard, the Commission wouldn’t be
contemplating them every time they come up.  

Bills-Strand asked Rick Peo to restate the role of the Planning Commission in review of use permits.
Peo advised that use permits should not be granted unless in conformance with city ordinance and
regulations applicable to the zoning code.  The Planning Commission can impose conditions to insure
compliance with the Comprehensive Plan and to protect the health, safety and general welfare.  Such
conditions may include increase in minimum yard requirements, decrease in maximum height,
consideration of effect on the surrounding neighborhood, etc.  The City Council makes the final
decision on the waiver requests.  The use permit process has been under litigation and parameters
were established by the Supreme Court as being a site planning tool.  The Planning Commission’s
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discretion is limited first to determination of whether the use is a permitted use in the district
(townhomes are a permitted use), and secondly, whether or not it fits in and complies with the
requirements unless waivers are granted.  The limitation is to site related issues – are the setbacks
sufficient, whether they be with or without waivers.  The Commission must look at the project as a whole
as to achieving compatibility based on neighborhood uses and Comprehensive Plan considerations.
If the Commission is going to find that the project is not compatible or not in compliance with the
Comprehensive Plan, then the Commission needs to be making specific findings to that effect to justify
the rationale for imposing any additional conditions.  

Pearson asked Peo to define “public health, safety and welfare”.  That is what this board is here to
determine as well as the land uses.  Peo suggested that it refers to public health, safety and welfare
in relationship to the rules and regulations that the city has adopted.  In this particular area, there are
standards.   

Marvin offered a scenario.  If this property was next to a shooting range for clay pigeons, and there was
a residential area at the far end, would it be permittable for Planning Commission to find that to be a
site related issue and that it is not appropriate for a residential area to be in close proximity to a
shooting range?  Peo recalled a situation in the county where it was not so much that it was prohibited
but there was a greater setback established to say that houses could not be in the likely range of errant
shots.  It did not prohibit the ability to protect by providing added setback between the two uses to
achieve the compatibility as opposed to trying to prohibit.  

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: July 21, 2004

Marvin moved to deny, seconded by Pearson.  

Marvin stated that when he found out the property was zoned O-3 (and he probably has more
information than most of the residents), he envisioned an office with dentists, etc.  He was surprised
with this plan and he is sure many of the residents were surprised.  He knows that the Commission has
been given direction by the Law Department, and since it is in the O-3 zoning, the Commission is kind
of “pinched” in terms of whether they can actually vote “no” on this issue.  But, Marvin believes there is
enough latitude here that he can vote to deny and defend his vote.  

Carlson agreed with Marvin.  As far as a specific finding, he pointed to all of the neighbors that
indicated their opposition to the design character, and since compatibility is called out in the
Comprehensive Plan, that is what becomes the issue for him.  His finding is that the issue of
compatibility has not been resolved.  

Carroll is concerned about all of the waivers, especially along the golf course side.  People are going
to want to buy there for the view, but they will realize that they don’t want to live there because of the golf
balls and we will end up having vacant houses and tenants.  Perhaps the applicant could change the
design so that they wouldn’t need some of the waivers.  He does not believe it is prudent for this site
to allow those waivers and make it difficult for people on the golf course.

Bills-Strand reminded the Commission that their role is to determine whether the use complies with the
zoning ordinance.  She does not necessarily like the design in that there should be more setback along
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the golf course for reasons of safety, but the Commission’s role is to say whether the use complies.
We can change the waivers and put the burden on the developer to provide for the safety.  

Larson believes there are just too many units squeezed in there.  Safety considerations and heavy
traffic near the swimming pool and golf course are other reasons that he cannot support the application.

Motion to deny carried 6-1: Marvin, Larson, Carlson, Krieser, Pearson and Carroll voting ‘yes’; Bills-
Strand voting ‘no’; Taylor declaring a conflict of interest; Sunderman absent.  This is a recommendation
to the City Council.  




























































